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September 16, 2010 

Via Email To: Zoanne. M. Gilstrap@co. 1ane.or. us 
And First Class Mail 

Zoe Gilstrap 
Lane County Administration 
125 East 81h Avenue 
Eugene, OR 97401 

Re: Clarification of Questions for DLCD Work Session 

Dear Ms. Gilstrap: 

I have received additional city input, and would like to further explain question No. 1, as 
set forth in my letter of September 14, 2010. In May, 2010, the cities were made aware 
of a letter submitted by Ms. Mia Nelson on behalf of 1,000 Friends of Oregon, 
requesting amendments to Lane Code Chapter 12 aiming to "provide a set of clear and 
objective criteria for land needs studies that form the basis for expansion of urban 
growth boundaries or designation of urban reserve." The letter was dated April 30, 
201 0 and is attached in full for your convenience. 

The cities' general question relates to the County's discretion over a city's inventory 
process and whether or not the Board of County Commissioners (BCC) can adopt more 
stringent criteria than is currently laid out in statute. If the County does have such 
authority, what role would DLCD play in the process of sorting out what land need 
assumptions are "reasonable" and "desirable"? Further, does DLCD have any opinion 
on the comprehensive planning process becoming further refined, and therefore 
potentially more contentious? 

While I understand that 1000 Friends' proposal is currently being modified to reflect 
multiple stakeholder interests, Ms. Nelson's attached proposed amendments provide a 
good vehicle for framing this discussion. 
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1. Specifically, on page 1, 1000 Friends suggests that the BCC adopt a new Lane 
Code section entitled "Studies Related to Land Need Determinations" containing 
a list of criteria cities can refer to when crafting their land need studies. 

Question: In DLCD's workshop, the cities hope to hear a full overview and 
ex~lanation of the criteria a~~ l i cab le  to buildable lands inventories (BLls) under 
existing state law, including'goals, implementing rules and any appiicabi case 
law. Particularly, please address any specific criteria for assessing vacant andlor 
redevelopable land, assumptions for future density, etc. 

2. At the top of page 2 of her letter, Ms. Nelson states: 

"The assumptions made at the beginning stages of a land needs 
study can have large impacts on the outcomes. However, 
assumptions are different than facts; oftentimes they are essentially 
just policy choices. As policymakers for the County, the Board has 
a responsibility to consider the reasonableness and desirability of 
these assumptions." 

A determination of "reasonableness" is re~eated in DrODOSed Sections (b) and . . 
(c), vesting that determination in the cou"ty, as opposed to either the applicant 
city or DLCD. 

Question: Please clarify the extent to which the County has discretion over City 
assumptions made during the BLI process, and to what extent the assumptions 
are governed by statute. Does the County have the ultimate authority to approve 
or disapprove assumptions made by local jurisdictions, or to apply more stringent 
criteria than those found in ORS 197 and OAR 660? 

This can prove a chickenlegg argument when it comes to growth. For example, 
the County could argue that a city's assumptions about redevelopment potential 
underestimate its redevelopable land and thereby inflate future land needs. The 
local community, however, may have made the assumptions based on policy 
decisions at the local level regarding lot sizes or the amount of growth the local 
community would like to see. 

As the cities exper~enced during the County's coordinated population forecast 
process, assumptions made at the local level may well be "reasonable" and even 
statistically valid, but the County Board of Commissioners may still not find them 
"desirable." Is it not the State's role to determine the "reasonableness" of a local 
community's assumption under the goals, as they relate to density and growth, 
rather than the County's? What if a county wanted to encourage growth far 
beyond what the local jurisdiction wanted? Could the county then force 
exceedingly optimistic assumptions on the local communities? 
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3. Proposed amendment (d) would require: 

"When a study proposes accommodating future growth by 
expanding the urban area, substantial evidence must demonstrate 
that the unit cost for infrastructure on newly urbanized land will be 
less than the unit cost on land already inside the urban area. For 
residential uses, the unit of measure shall be cost per dwelling unit. 
For employment uses, the unit of measure shall be cost per job." 

Question: State law describes the need to supply adequate land both in terms 
of quantity and in terms of site type and size. This becomes especially important 
for commercial/industriaI uses that require a parcel of a particular size or location 
(i.e., proximity to rail lines). Does the County have the authority to apply the 
suggested monetary consideration to the ELI process? If so, where does it rank 
in the hierarchy of criteria applied at the state (and potentially county) levels? 

Further, what is DLCD's bosition on this proposal, given that green field 
development is often the cheapest to serve, as it can be easier to lay new pipe or 
build new roads in undeveloped areas than to increase capacity within an 
existing framework of development. 

Thank you again for this opportunity to pose and discuss these questions. 

Sincerely yours, 

Carolyn H. Connelly 
chc@speerhovt.com 

cc: Ed Moore, DLCD 
Clients 
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April 30, 2010 

Lane County Board of Commissioners 
125 East Eighth Avenue 
Eugene, OR 97401 

Re: Proposal for Lane Code Chapter 12 Amendment 

Dear Commissioners: 

Attached please find our proposal for an amendment to Chapter 12 of the Lane 
Code. The purpose of the amendment is to provide a set of clear and objective 
criteria for land need studies that form the basis for expansion of urban growth 
boundaries or designation of urban reserves. Since these actions have cumulative 
effects on the county as whole, we encourage the Board to take its statutory 
coordination duties seriously and become more proactive in providing guidance to 
Lane County's cities. The Board is the only body with the authority and 
responsibility to balance the needs of the county as a whole with each city's need for 
local control. The suggested criteria emphasize sound decision-making and efficient 
use of land. These things naturally lead to better affordability, an enhanced quality 
of life and conservation of productive farm and forest land for future generations. 

Since the Board must co-adopt these studies, it is only fair that cities be given 
advance notice of the Board's expectations. We suggest a new Lane Code section 
12.070 titled "Studies Related to Land Need Determinations" that contains a list of 
criteria cities can refer to when crafting their studies. In this way, cities can have 
some assurance that the underpinnings of their studies are consistent with Board 
expectations. These criteria can be updated periodically as the Board refines its 
policies regarding urban development. 

Following is a brief explanation of each proposed criteria: 

(a) Assumptions shall be clearly identified and described in a separate 
section of the study. The way each assumption influences the study's outcome 
shall be explained. 

Celebrating Thirty-five Years of Innovation 



The assumptions made at the beginning stages of a land needs study can have large 
impacts on the outcomes. However, assumptions are different than facts; 
oftentimes they are essentially just policy choices. As policymakers for the county, 
the Board has a responsibility to consider the reasonableness and desirability of 
these assumptions. Since it is often difficult to determine what the assumptions are, 
when viewing a 100-page study, the proposed criterion requires the assumptions to 
be restated in a separate section of the study. I t  also requires the study to spell out 
how each assumption affects the results of the study. This additional information 
will make it easier for the Board, and the public, to assess whether or not they agree 
with the assumptions. This will facilitate sound decision-making. 

(b) Predicted growth rates in excess of historic trends must be justified by 
substantial evidence that higher rates are more reasonable than continuation 
of historic trends. 
Adequate proof should be provided if a city believes it will grow faster than it has in 
the past. 

(c) The study shall include substantial evidence that the provision of 
infrnstructure needed to support predicted growth is feasible and reasonably 
likely to occur. 
As pointed out recently by the Lane County Homebuilders in its critique of 
Springfield's residential land need study, without this inquiry, studies can create 
"phantom capacity" that appears to provide adequate housing opportunity, but 
which never materializes due to lack of infrastructure. 

(d) When a study proposes accommodating future growth by expanding the 
urban area, substantial evidence must demonstrate that the unit cost for 
infrastructure on newly urbanized land will be less than the unit cost on land 
already inside the urban area. For residential uses, the unit of measure shall be 
cost per dwelling unit. For employment uses, the unit of measure shall be cost 
per jo b. 
Expansion of a UGB is inefficient and undesirable if it leads to higher development 
costs. Not only would citizens bear the consequences of sprawl and loss of 
productive resource lands, but they would pay more for housing and business space 
as a result. 

(e) The analysis of redevelopment potential shall consider land and 
improvement values, location, current uses, and expected economic changes, 
All relevant factors affecting redevelopment potential should be considered, not just 
one or two. 

fl Assumed infill potential of developed lots or parcels shall meet or exceed 



the safe harbor provisions of OAR 660-024-0050 (2) and (3). 
The OAR safe harbor is a reasonable baseline standard that all cities should be able 
to meet. 

(g) When a study proposes accommodating a future employment use by 
addin.q new land to the urban area, substantial evidence must demonstrate that 
the use will utilize the new land efficiently. A use shall be considered 
inefficient if  it does not provide at least as many jobs per acre as the current 
average employment density within the existing urban area. 
Cities have a great deal of choice when it comes to deciding which industries to try 
to attract. Not all industry is in the public interest. When a city wants to expand 
onto county lands, the Board can and should require that those county lands be used 
efficiently. One measure is whether the number of jobs per acre will be at  least as 
high as that currently seen in the city. 

(h) State, regional and county trends shall be analyzed to determine the 
percentage of employment growth reasonably expected to be captured for the 
planning area in each categoly of use, based on the assessment of community 
economic development potential pursuant to OAR 660-009-0015(4). 
This is a DLCD-recommended practice found in OAR 660-009-0015(1). 

(i) Notwithstanding OAR 660-009-0005(2), environmental contamination, 
infrastructure deficiencies and parcel fragmentation shall not be a basis for 
excluding land from commercial and industrial land inventories unless 
substantial evidence demonstrates that such constraints cannot be resolved 
within the 20-year planning period. 
When these three constraints limit the use of land already inside a UGB, they should 
be resolved instead of used as justification for passing over those sites in favor of 
new greenfield development. However, the criterion provides a safety value in the 
event that timely resolution is not feasible. 

0) Notwithstanding OAR 660-008-0005(2), residential land that is over 25 
percent slope, and any land that is within the 100-year flood plain, shall be 
considered suitable and available to the extent that local, state and federal 
regulations permit development. 
Land need studies commonly exclude floodplain and land over 25 percent slope 
from the buildable inventory because the OAR allows (but does not require] this 
practice. However, in reality these lands are usually buildable, and after the land 
need study is done, the city goes on to build out these areas. In Springfield, for 
example, several hundred acres of otherwise buildable land were excluded from the 
inventory solely due to slope, despite ongoing subdivision activity on essentially 
identical land. The same is true for floodplains. This criterion seeks to ensure that 



land is treated the same way in an inventory as it will be heated in real life. This 
facilitates sound, reality-based planning. 

( k  Land set aside in a residential study for streets, parks and school facilities 
shall not exceed the allowance for these uses provided by the safe harbor 
provisions of OAR 660-024-0040(10) unless substantial evidence demonstrates 
that; 

(1) Agreater allowance is reasonable and necessary; 
2 Parks will be located on otherwise undevelopable lands wherever 

feasible; 
3 School site needs are based on educational program needs, not 

arbitrary site sizes; and 
4 Rights of way have been reduced t o  the minimum feasible width. 

The OAR safe harbor is a reasonable standard; however this criterion allows a city 
to exceed this allowance upon a showing that its developable land is being used 
efficiently. 

Thank you for allowing us to submit these suggestions; we look forward to the 
opportunity to present this proposal to the Lane County Land Use Task Force. 

Sincerely, - 
Mia Nelson 
Willamette Valley Advocate 
1000 Friends of Oregon 
220 East ll", Suite 5 
Eugene, OR 97401 

Attachments: Proposed LC 12.070 amendments 
References to cited OARS 



1000 FRIENDS OF OREGON PROPOSAL FOR NEW LANE CODE SECTION 12.070 

12.070 Studies Related to  Land Need Determinations. 
(I] Notwithstanding any other provisions of this Chapter, all studies 

related to land need determinations for urban growth boundary expansions or 
urban reserves designations shall comply with the following additional approval 
criteria: 

(a] Assumptions shall be clearly identified and described in a 
separate section of the study. The way each assumption influences the study's 
outcome shall be explained. 

@] Predicted growth rates in excess of historic trends must be 
justified by substantial evidence that higher rates are more reasonable than 
continuation of historic trends. 

(c] The study shall include substantial evidence that the provision of 
infrastructure needed to support predicted growth is feasible and reasonably likely 
to occur. 

(dl When a study proposes accommodating future growth by 
expanding the urban area, substantial evidence must demonstrate that the unit cost 
for infrastructure on newly urbanized land will be less than the unit cost on land 
already inside the urban area. For residential uses, the unit of measure shall be cost 
per dwelling unit. For employment uses, the unit of measure shall be cost per job. 

(el The analysis of redevelopment potential shall consider land and 
improvement values, location, current uses, and expected economic changes. 

(f) Assumed infill potential of developed lots or parcels shall meet 
or exceed the safe harbor provisions of OAR 660-024-0050 (21 and (33. 

(g] When a study proposes accommodating a future employment 
use by adding new land to the urban area, substantial evidence must demonstrate 
that the proposed use will utilize the new land efficiently. A use shall be considered 
inefficient if it  does not provide a t  least as many jobs per acre as the current average 
employment density within the existing urban area. 

(h) State, regional and county trends shall be analyzed to determine . 
the percentage of employment growth reasonably expected to be captured for the 
planning area in each category of use, based on the assessment of community 
economic development potential pursuant to OAR 660-009-0015(4]. 

(i] Notwithstanding OAR 660-009-0005(2], environmental 
contamination, infrastructure deficiencies and parcel fragmentation shall not be a 
basis for excluding land from commercial and industrial land inventories unless 
substantial evidence demonstrates that such constraints cannot be resolved within 
the 20-year planning period. 

(j] Notwithstanding OAR 660-008-0005(2], residential land that is 
over 25 percent slope, and any land that is within the 100-year flood plain, shall be 



considered suitable and available to the extent that local, state and federal 
regulations permit development. 

(k) Land set aside in a residential study for streets, parks and school 
facilities shall not exceed the allowance for these uses provided by the safe harbor 
provisions of OAR 660-024-0040(10) unless substantial evidence demonstrates 
that: 

(1) A greater allowance is reasonable and necessary; 
(2) Parks will be located on otherwise undevelopable lands 

wherever feasible; 
(3) School site needs are based on educational program 

needs, not arbitrary site sizes; and 
(4) Rights of way have been reduced to the minimum feasible 

width. 



REFERENCES: 

OAR 660-24-0050[2): As safe harbors, a local government, except a city with a population 
over 25,000 or a metropolitan service district described in ORS 197.015(13), may use the 
following assumptions to inventory the capacity of buildable lands to accommodate 
housing needs: 
(a) The infill potential of developed residential lots or  parcels of one-half acre or more may 
be determined by subtracting one-quarter acre (10.890 square feet) for the existing 
dwelling and assuming that the remainder is buildable land; 
(b) Existing lots of less than one-half acre that are currently occupied by a residence may 
be assumed to be fully developed. 

OAR 660-24-0050[3]: As safe harbors when inventorying land to accommodate industrial 
and other employment needs, a local government may assume that a lot or  parcel is vacant 
if it is: 
(a) Equal to or larger than one-half acre, if the lot or parcel does not contain a permanent 
building; or  
(b] Equal to or larger than five acres, if less than one-half acre of the lot or parcel is 
occupied by a permanent building. 

OAR 660-09-0005[2): "Development Constraints" means factors that temporarily or 
permanently limit or prevent the use of land for economic development. Development 
constraints include, but are not limited to, wetlands, environmentally sensitive areas such 
as habitat, environmental contamination, slope, topography, cultural and archeological 
resources, infrastructure deficiencies, parcel fragmentation, or natural hazard areas. 

OAR 660-08-0005[2]: "Buildable Land means residentially designated land within the 
urban growth boundary, including both vacant and developed land likely to be 
redeveloped, that is suitable, available and necessary for residential uses. Publicly owned 
land is generally not considered available for residential uses. Land is generally considered 
"suitable and available" unless it: 
(a) Is severely constrained by natural hazards as determined under Statewide Planning 
Goal 7; 
(b) Is subject to natural resource protection measures determined under statewide 
Planning Goals 5,15,16,17, or 18; 
(c] Has slopes of 25 percent or greater; 
(dl Is within the 100-year flood plain; or 
(e) Cannot be provided with public facilities. 

OAR 660-024-0040(10]: As a safe harbor during periodic review or other legislative 
review of the UGB, a local government may estimate that the 20-year land needs for streets 
and roads, parks and school facilities will together require an additional amount of land 
equal to 25 percent of the net buildable acres determined for residential land needs under 
section (4) of this rule, and in conformance with the definition of "Net Buildable Acre" as 
defined in OAR 660-024-0010(6). 
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June 18,201 0 

: William P. Grile 
Development Services Director 
City of Springfield 
225 Fiflh Street 
Springfield, OR 97477 

Re: 1000 Friends of Oregon proposal for Lane County code revision 

Dear William: 

I am in receipt of your letter dated June 2, 2010, in which you express your concerns 
about the code revision proposal we submitted to the Lane County Board of 
Commissioners on April 30. As you may know, the Board had issued an "open call" for 
suggestions, and many others besides our organization have responded to that 
invitation. To date, the Board has not discussed any of the proposals and I am unsure 
when, or even if, our suggestions will be considered for further action. 

I'd like to set your mind at ease on a number of points. First, I hadn't considered the 
possibility of any variant on these suggestions being adopted prior to action on 
Springfield's pending UGB expansion. I think that is highly unlikely, given the time 
frames needed to take something like this through a full public process. Springfield is 
on the brink of Board action on its UGB proposal. 

That said, I do not think any of our suggestions need to be formally adopted in order for 
the Board to choose to subject Springfield's proposal to these standards. The Board 
already has the authority to make decisions about what constitutes adequate evidence, 
efficient land use, and reasonable assumptions. Our proposal is nothing more than a 
list of interpretations and evidentiary standards that the Board is free to use at any tlme. 
We suggested that the standards be incorporated in the Lane Code to provide notice to 
cities of what the Board expects and a measure of consistency when studies are 
reviewed. The standards impose no requirements on city decisions, since they pertain 
only to the Board's co-adoption decisions. 

Second, I am unsure why you have characterized these changes as comprehensive 
plan amendments. They are amendments to the Lane Code. 

Third, we are all fortunate that LUBA has already ruled on the matter of whether or not 

. - 
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counties have the authority to unilaterally adopt standards like these. Years ago, 
Marion County adopted an Urban Growth Management Framework. The Framework 
contained some fairly strict standards for co-adopted UGB amendments, even going so 
far as to specify the housing densities each city was expected to achieve. Marion 
County's cities raised arguments quite similar to those in your letter. However, LUBA 
rejected all of the cities' objections and upheld Marion County's Framework. You may 
find the attached decision helpful in considering your position on this proposal. 

Finally, please know that our proposal was primarily intended to start a much-needed 
public discussion about increasing the level of Board coordination of UGB expansions, 
and is not a finished product by any means. We are open to suggestions on how this 
initial proposal could be changed to address your concerns about the need to preserve 
flexibility. It is true that there is often more than one legitimate way to achieve the same 
ends. I have already discussed with county staff the possible benefits of re-writing 
some of these standards to allow more options. It was not our intent to l~mit the Board's 
future options for approving cities' creative alternative strategies. 

I would be pleased to meet with you to further discuss your concerns. 

Mia Nelson 
Willlamette Valley Advocate 
1000 Friends of Oregon 
220 East 11 th Avenue, Suite 5 
Eugene, OR 97401 

Attachment: City of Woodburn v. Marion County decision 

e-Copy: Matt Laird, Lane County Land Management Director -, 

Mary Kyle McCurdy, 1000 Friends of Oregon 
Steve Vorhes, Lane County Counsel 
Emily Jerome, Eugene City Attorney 
Lisa Gardner. City of Eugene 
Ed Moore, DL CD Field Representative 
Steve Shipsey, LCDC Counsel 
Richard Whitman, DLCD Director 
Kent Howe, Lane County Planning Director 



BEFORE THE LAND USE BOARD OF APPEALS 

OF THE STATE OF OREGON 

CITY OF WOODBURN, CITY OF 
SILVERTON and CITY OF STAYTON, 

Petitioners, 

VS. 

MARION COUNTY, 
Respondent, 

and 

FRIENDS OF MARION COUNTY, 
BOB LINDSAY, 

MANTON CARL and LOLITA CARL, 
Intervenors-Respondent. 

FINAL OPINION 
AND ORDER 

Appeal ffom Marion County. 

N. Robert Shields, Woodbum, Richard D. Rodeman, Corvallis and Wallace W. Lien, 
Salem, filed a joint petition for review on behalf of petitioners. 

Jane Ellen Stonecipher, County Counsel, Salem, filed a response brief and argued on 
behalf of respondent. 

Mary Kyle McCurdy, Portland, filed a response brief and argued on behalf of 
intervenors-respondent. 

BASSHAM, Board Chair; BRIGGS, Board Member; HOLSTUN, Board Member, 
participated in the decision. 

AFFIRMED 10/01/2003 

You are entitled to judicial review of this Order. Judicial review is governed by the 
provisions of ORS 197.850. 

Page 1 



Opinion by Bassham. 
. - 

NATURE OF TRE DECISION 

Petitioners appeal a county decision amending the urbanization element of the county 

comprehensive plan to include the Urban Growth Management Framework (Framework). 

MOTION TO FILE REPLY BRIEF 

Petitioners move to file a reply brief, to respond to arguments in the response briefs 

that LUBA lacks jurisdiction to consider the issues presented in this appeal. There is no 

opposition to the motion, and we agree with petitioners that the reply brief is warranted. 

OAR 661-010-0039. 

FACTS 

In December 1998, the county board of commissioners amended the county's 

periodic review work task program to include a new work element under Statewide Planning 

Goal 14 (Urbanization).' The purpose of the new work task, work task 10, was to "establish 

an urban growth management framework and implementation strategy to coordinate and 

address growth issues with the 20 cities in Marion County in a comprehensive manner." 

Record 18. After several years of work by planning staff, the county initiated a legislative 

proceeding to amend the county comprehensive plan to include the proposed framework. 

The county conducted a hearing August 28, 2002. In response to concerns raised by 

petitioners and others, planning staff revised the framework. The county commissioners 

adopted the revised framework on December 4,2002, as Ordinance 1 1  66. On December 20, 

2002, Petitioners appealed Ordinance 1166 to LUBA. 

' A periodic review "work task" is a task included in an approved '%work program" during periodic review 
of a local government's comprehensive plan and land use regiiations pursu&l  OAR chapter 660, Division 
25. A '%work nroeram" is a "detailed listine of tasks necessarv to revise or amend the loeal eomnrehensive olan . - - 
or land use regulations to assure the plan and regulations aehieve the statewide planning goals." OAR 660- 
025-OOZO(4). 

Page 2 



1 Meanwhile, on December 9, 2002, the county submitted Ordinance 1166 to the 

2 Department of Land Conservation and Development @LCD) to satisfy periodic review work 

3 task 10. Petitioners appeared before DLCD and raised a number of objections. DLCD 

4 rejected petitioners' objections and approved work task 10. Petitioners appealed DLCD's 

5 order to the Land Conservation and Development Commission (LCDC). On July 22, 2003, 

6 LCDC issued an order that rejected most of petitioners' objections, but remanded for the 

7 county to clarify that residential "efficiency standards" set out in the ftamework and 

8 discussed below are merely nonmandatory "guidelines" for cities to use in establishing that 

9 city land use decisions are consistent with Goal 14, rather than mandatory criteria that the 

10 cities are required to comply with in adopting certain land use deci~ions.~ 

11 ORDINANCE 1166 

12 The challenged decision amends the Urbanization Element of the Marion County 

13 Comprehensive Plan (MCCP) in a number of ways. We summarize the most significant 

14 amendments below. 

15 A. Urban Area Planning 

16 The challenged decision amends the "urban area planning" section of the 

17 Urbanization Element to state that "applicable provisions of the Framework]" must be 

18 considered when adopting decisions regarding the "area identified for future urbanization," 

19 in addition to the requirements of Goal 14. Record 24. 

20 B. Urban Growth Policies 

2 1 The challenged decision amends the "urban growth policies" section of the 

22 Urbanization element to include a statement that the Framework "provides policies and 

23 coordiiation guidelines that focus on specific growth issues pertaining to transportation, 

' Thc parties provided us with a copy of the July 22, 2003 LCDC order, which incorporates portions of 
DLCD's March 6,2003 order and an April 21,2003 staffreport. Such documents are subject to official notice. 
See Scharz v. City of Jackronville, 22 Or LUBA 799, 801 (1992) (LUBA may take official notice of LCDC 
enforcement orders). 

Page 3 



1 environment, economic development and housing to guide cities in evaluating future land 

2 needs and land use decisions." Record 26. The decision then amends policies 10 and 11 to 

3 specify that annexation decisions must be consistent with, among other things, any "growth 

management agreement/compact." Record 27. Further, the decision adds policy 12, which 

requires that "[aln updated intergovernmental agreement or compact between the County and 

a city that is consistent with the Framework] shall be required as each city goes through 

Periodic Review or updates its comprehensive plan where County concurrence is necessary." 

Id. 

C .  Framework Standards 

Finally, the challenged decision adds the Framework itself to the Urbanization 

Element. The Framework explains its purpose as follows: 

"The [Framework] is a coordination planning strategy that provides a guide 
cities may follow when considering urban expansion needs and decisions in 
response to growth issues. The Framework identifies the areas of interest for 
the County regarding urbanization and possible measures in the form of 
coordination guidelines, that cities may choose to pursue to accommodate 
efficient growth. Within the context of the Framework, coordination 
guidelines are defined as being 'flexible directions or measures that may be 
utilized to address specific policy statements.' 

'The Framework is intended to provide direction and assistance for the cities 
through a checklist of factors for consideration in making decisions regarding 
the impacts of growth. The decision as to how to use the Framework and 
which guidelines may be important and applicable, is up to the cities. The 
County recognizes there may be several ways to approach and resolve an 
issue and the Framework provides flexibility for the cities in coordinating 
planning efforts with the County." Record 28-29 

"+ * * Included in the Framework strategy are land efficiency standards for 
cities to consider in analyzing land needs. Application of the efficiency 
standards would be for the entire area of an urban growth boundary. Where a 
common boundary exists for two cities as with the cities of Keizer and Salem, 
each city may be able to have a different standard provided the overall 
efficiency of both cities combined meets the standard applied to the Salem- 
Keizer boundary. When plans meet these efficiency standards, the County 
considers the land use to be sufficiently efficient. Plans that fall below these 
standards or provide alternative efficiency measures will need further County 

Page 4 



review in consideration with other applicable factors of the Framework." 
Record 30. 

The Framework specifies "land efficiency standards" for each city within the county, 

expressed as a number of housing units per gross acre.3 The Framework states that these 

standards "should be met before a city can amend its Urban Growth Boundary." Record 35. 

The Framework further explains: 

"The [land efficiency] standard measures the average density for all new 
residential development in units per gross buildable acre after removing land 
needed for schools, parks or that are environmentally constrained areas 
(unbuildable lands). Housing through redevelopment counts as new units, but 
[does not count as] land consumption, effectively increasing the efficiency 
measurement. The efficiency standard is not a minimum residential density 
standard applied to urban areas. The standard is a measurement of the overall 
residential land efficiency of all new housing types and provides a means of 
evaluating the residential use of buildable lands within an urban growth 
boundary. The standard does not establish minimum densities for residential 
land use types, does not establish minimum lot sizes or housing mix targets 
that a city may choose to utilize in analyzing and developing housing 
strategies to address its residential needs. Land efficiency is a measurement 
tool of the number of dwelling units developed in relation to the acres of 
buildable land available to accommodate those units." Record 35-36. 

The Framework also suggests that "alternate methods" may satisfy the land efficiency 

standards: 
* 

"Land efficiency and the standard can also be met through alternate methods 
such as utilizing a city's Goal 10 housing and land need analysis that is 
coordimated with the County and surrounding cities. The efficiency standard 
represents the average density for new housing that will be zoned and allowed 
under clear and objective standards by the city. * * *" Record 36. 

' The following table, based on the table at Record 37, summarizes the Framework land efficiency 
standards: 

UGB 2050 Population Housing Density Per Gross Acre 

Less than 1,000 No Standard 
1,000 to 2,500 5 
2,500 to 10,000 6 
10,000 to 25,000 7 
Greater than 25,000 8 
City of Salem 9 
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The Framework further contemplates that the land efficiency standards "may be 

replaced by different standards or measures based on a coordinated city plan, and adopted in 

an Urban Growth Management Agreement between a city and the County." Record 37. 

However, the Framework provides that "the efficiency standard applicable to a city shall not 

be reduced by more than one housing unit per acre." Id. 

Finally, the Framework adopts several "coordination guidelines," including a 

statement that "[c]oordiiation efforts will strive to ensure that retail land uses over 60,000 sq. 

ft. or 300 employees per building are lqcated in the urban growth boundaries of cities that are 

in excess of 10,000 people." Record 34. 

D. Urban Growth Boundary Agreements 

An understanding of the current urban growth boundary agreements (UGBAs) each 

petitioner has with the county is of considerable assistance in understanding the parties' 

arguments regarding the Framework. Petitioners attach to the petition for review the UGBAs 

for the cities of Woodburn, Silverton and Stayton, and represent that each imposes 

substantially similar requirements. The following summarizes the salient provisions of the 

City of Woodbum's UGBA, found at Petition for Review App 36-41 

Under the UGBA, county and city responsibility for land use decision making in the 

urban growth area (the unincorporated area between the city boundary and the UGB) is set 

out as follows: 

1. Generalb. The county is the land use decision maker. The city must 
be given an opportunity to comment on the proposed land use 
decision, but city concurrence with land use decisions in the urban 
growth area is not required. The land use decision must be consistent 
with the city's comprehensive plan and with the county's land use 
regulations. 

2. Approval of urban densities and urban uses in the urban growth area. 
The county may only allow urban densities or urban uses in the urban 
growth area prior to annexation if the city agrees in writing. Both the 
city and county comprehensive plans apply to such decisions. 
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3. Annexation decisions. The city may annex property in the urban 
growth area. The county may comment on annexation proposal, but 
county concurrence with annexation proposals is not required. 

4. UGB Amendments. Either the city or the county may initiate UGB 
amendments, but both the city and county must approve the 
amendment. 

5 .  City Comprehensive Plan Amendments that AfSect the Urban Growth 
Area. The county must concur with such amendments before the city 
can adopt them. 

With that overview, we turn to tIie parties' arguments regarding the Framework. 

JURISDICTION 

The county and intervenors-respondent (together, respondents) argue that all of the 

issues raised by petitioners' twelve assignments of error are within LCDC's exclusive 

juri~diction.~ 

LUBA has exclusive jurisdiction to review land use decisions, with the pertinent 

exception of "those matters over which PLCD] has review authority under ORS 197.628 to 

197.650." ORS 197.825(2)(~). ORS 197.644(2) provides that "LCDC] shall have exclusive 

jurisdiction for review of the evaluation, work program and completed work program tasks 

as set forth in ORS 197.628 to 197.650." LCDC's rules governing periodic review'further 

provide: 

"1. [LCDC], pursuant to ORS 197.644(2), has exclusive jurisdiction to 
review the evaluation, work program, and all worK program tasks for 
co~npliance with the statewide planning goals. 

"2. [LUBA] shall have exclusive jurisdiction .over land use decisions 
described in section ( I )  of this rule for  issues that do not involve 

' Intewenors-respondent filed a response brief that primarily addresses the jurisdictional question, hut also 
incorporates the county's brief if LUBA reaches the merits. The county's response brief incorporates the 
jurisdictional arguments in intewenors-respondent's brief, and also addresses the merits of petitioners' 12 
assignments of error. 
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compliance with the statewide planning goals, and over all other land 
use decisions as provided in ORS 197.825." OAR 660-025-0040. 

Not surprisingly, it is often possible to frame the same or a similar "issue" as a matter 

of compliance with a statute, comprehensive plan or land use regulation, or as a matter of 

compliance with a statewide planning goal or administrative rule implementing a statewide 

planning goal. In such circumstances, this Board has held, the issue of compliance with a 

statute, plan or land use regulation is within LUBA's jurisdiction only if the statutory, plan or 

code obligation goes beyond or is different from the obligation imposed by the goal or rule. 

Citizens Against Irresponsible Growth v. MePo, 40 Or LUBA426, 430-31 (2001), a f d  179 

Or App 468,40 P3d 556 (2002). 

Petitioners' 12 assignments of error each invoke some authority other than the goals 

or rules implementing the goals. These authorities tend to fall into one of two groups: (1) 

statutes, or (2) city and county comprehensive plans and land use regulations. Respondents 

argue that in one way or another each issue raised under these assignments of error involves 

the county's obligations under Statewide Planning Goal 2 (Land Use Planning), specifically 

Goal 2's coordination and consistency requiremenk5 Respondents further argue that some 

assignments of error involve matters directly related to Goal 2, Part 1's requirement for an 

' Goal 2 is "[tlo establish a land use planning proccss and policy fiamcwork as a basis for all decision and 
actions related to usc of land and to assure an adequate factual base for such decisions and actions." Goal 2 
also provides, in relevant part: 

"City, county, state and federal agency and special district plans and actions related to land 
use shall be consistent with the comprehensive plans of eities and counties and regional plans 
adopted under ORS Chapter 268. 

"All land use plans shall include identification of issues and problems, inventories and other 
faetual information for each applieahle statewide planning goal, evaluation of alternative 
courses of aetion and ultimate policy choices, taking mto consideration soeial, economic, 
energy and environmental needs. The required information shall be contained in the plan 
document or in supporting documents. * * * The plans shall be the basis for specifie 
implementation measures. These measures shall he eonsistent with and adequate to earty out 
the plans. Eaeh plan and related implementation measure shall be coordinated with the plans 
of affeeted governmental units." 
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"adequate factual base," Goal 2, Part 11's requirement for analysis of alternatives, and Goal 

14's urbanization factors. 

A. Statutes Governing County Authority 

The first through fourth assignments of error allege that the county exceeded its 

authority in several ways under several statutes. 

1. First and Second Assignments of Error 

The first and second assignments of error argue that the 6amework's land efficiency 

standards and other requirements appear to apply by their terms within the corporate 

houndaries of cities within Marion County. If so, petitioners argue, adoption of the 

Framework exceeds the county's authority and is inconsistent with ORS 197.005(3) and 

ORS 203.040.~ Respondents argue that the 6amework merely establishes "guidelines" that 

apply when the county is asked to concur with a city-proposed urban growth boundary 

expansion, and that the land efficiency standards do not apply within the corporate 

houndaries of cities. To the extent petitioners challenge the land efficiency standards 

themselves, respondents argue that county adopted those standards to fulfill its obligations 

under Goals 2 and 14, and thus review of those standards lies with LCDC. 

The question of whether LUBA has jurisdiction to consider the first and second 

assignments of error is difficult to divorce 6om the merits of these assignments of error. 

Much of their force is lost if, as the respondents contend, the Framework consists simply of 

ORS 197.005(3) provides: 

"Exeept as othenvise provided in [ORS 197.005(4)], eities and counties should remain as the 
agencies to consider, promote and manage the local aspeets of land conservation and 
development for the best interests of the people within their jurisdietions." 

ORS 203.040 provides: 

"Except by consent of the governing body or the electors of a city and except in cities not 
regularly operating as such through elected govcmmental officials, ordinances adopled under 
ORS 203.030 to 203.075 in exercise of the police power shall not apply inside an 
incorporated city!' 
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guidelines governing county decisions to concur or not to concur in city-initiated UGB 

decisions. On the other hand, the fust and second assignments of error must be approached 

differently if, as petitioner contends, the Framework constitutes approval standards that cities 

are obligated to apply directly in making city land use decisions. As the LCDC order found, 

the county's intent was the former, and LCDC remanded the county's decision to clarify 

language that inadvertently suggested that the Framework imposes mandatory approval 

criteria. We agree with respondents (and LCDC) that the intent and effect of the Framework 

is not to require cities to apply Framework requirements directly to city land use decisions as 

approval criteria. That being the case, we do not agree with petitioner's premise that the 

Framework applies directly to city decisions involving land within corporate boundaries. 

That said, even if the Framework does not apply duectly to city decisions, petitioners 

apparently regard adoption of "guidelines" that apply to county concurrence with city 

decisions to exceed the county's authority under the cited statutes. According to petitioners, 

it is inconsistent with these statutes for counties to adopt legislation that effectively forces 

cities to conform to county policies in order to gain county concurrence for decisions that 

require county concurrence. Petitioners argue that nothing in ORS chapters 195 or 197 or 

elsewhere authorizes a county to function as a superior planning agency with powers to 

dictate city policy choices, directly or indirectly. We understand petitioners to argue that the 

county may not achieve by indirect coercion what the statutes would prohibit if done 

directly. 

Ow view of the jurisdictional question is colored by LCDC's exercise of its 

jurisdiction in its review of Ordinance 1166. Petitioners made similar arguments regarding 

county authority before DLCD and LCDC, citing ORS 197.025 and 197.040.' DLCD chose 

' ORS 195.025(1) provides, in relevant part: 

"In addition to the responsibilities stated in ORS 197.175, each county, through its governing 
body, shall bc responsible for coordinating all planning activities affecting land uses within 
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to treat those statutory arguments as challenging the county's authority to coordinate and 

ensure consistency between city and county comprehensive plans, under Goal 2. DLCD 

ultimately concluded that the county has "broad authority under ORS 195.025 and Goal 2 to 

affect the content of city comprehensive plans through coordination." March 6, 2003 Order 

at 4. Specifically, DLCD found that the Framework "[land] efficiency standard does not 

exceed the county's authority or result in requirements that will lead to conflicting plans. 

Marion County did not violate Goal 2 in adopting Ordinance 1166." Id. at 7. LCDC's order 

did not incorporate those DLCD findings, and LCDC ultimately sustained petitioners' 

objection regarding the county's authority, at least in part, by remanding Ordinance 1166 to 

clarify that the land efficiency standards are only guidelines. July 22, 2003 Order at 2. It is 

clear fiom both orders that DLCD and LCDC believe that petitioners' arguments regarding 

the county's authority to adopt the Framework ultimately raise issues cognizable under Goal 

2. 

As we have explained, we have jurisdiction over petitioners' arguments under these 

assignments of error only if the statutory authority cited imposes a different obligation fkom 

the goals or rules or to the extent the statutory obligation goes beyond that imposed by the 

goals or rules. It is not clear to us, as the DLCD and LCDC orders appear to suggest, that the 

county's authority and obligations under Goal 2 are coextensive with its authority or 

limitations on that authority under the cited statutes. However, we need not and do not 

explore that question further, because even assuming the cited statutes impose different 

obligations or limits than Goal 2, petitioners have not demonstrated that adoption of the 

Framework exceeds the county's authority under any of the cited statutes. We have already 

rejected petitioners' main premise that the Framework applies directly within the cities' 

corporate boundaries. We also disagree with petitioners' more limited premise, that the 

the county, including planning activities of the county, cities, special districts and state 
agencies, to assure an integrated comprehensive plan for the entire area of the eounty. * * *" 
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county cannot effectively force cities to comply with the land efficiency standards in order to 

gain county concurrence. Nothing in the cited statutes limits what considerations the county 

may apply in deciding whether or not to concur in a city-initiated UGB amendment. The 

current UGBAs between the county and the cities appear to allow the county to withhold its 

concurrence to a proposed UGB amendment for any or no reason. We see no statutory 

violation in adopting guidelines that infoim the city what considerations will suffice to gain 

the county's concurrence. 

In sum, to the extent any of the issues raised under the fust and second assignments 

of error are within ourjurisdiction, petitioners have failed to demonstrate that the Framework 

is inconsistent with any of the cited statutes, or otherwise provide a basis for reversal or 

remand. 

2. Third Assignment of Error 

The thud assignment of error argues that the county exceeded its statutory 

coordination authority under ORS 195.025(1) and 195.036 by adopting standards and 

population estimates that (1) are inconsistent with standards and policies in petitioners' 

comprehensive plans and land use regulations; and (2) will ultimately require petitioners to 

adopt conforming amendments to their comprehensive plans and land use ~ e ~ u l a t i o n s . ~  

According to petitioners, the coordination authority granted by ORS 195.025(1) is quite 

limited, and does not allow the county to effectively force the cities to amend their plans and 

land use regulations. 

The pertinent portion of OR3 195.025(1) is quoted above, at n 7. OR3 195.036 provides: 

"The coordinating body under ORS 195.025 (1) shall establish and maintain a population 
forecast for the entire area within its boundary for use in maintaining and updating 
eornprehensive plans, and shall coordinate the forecast with the loeal governments within its 
boundary." 
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1 Respondents argue that county adoption of population estimates and land efficiency 

2 standards are exercises of the county's Goal 2 and Goal 14 obligations, and thus within 

3 LCDC's jurisdiction. 

4 We agree with respondents that the issue of the consistency of county standards with 

5 city standards is an issue properly raised under Goal 2 under the circumstances of this case. 

6 See discussion below of the fifth through eleventh assignments of error. As noted above, it is 

7 not clear to us that the county's coordination authority under Goal 2 is as extensive as its 

8 coordination authority under ORS 197.025(1). However, to the extent there is a difference, 

9 petitioners have not demonstrated that the county exceeded its statutory authority in adopting 

10 Ordinance 1166. As explained, the Framework standards are guidelines to cities in seeking 

11 county concurrence, where county concurrence is required. Nothing in the Framework 

12 requires the cities to conform their comprehensive plans and land use regulations to county 

standards, even assuming such a requirement would exceed the county's authority under 

ORS 197.025(1) and 195.036. 

3. Fourth Assignment of Error 

The fourth assignment of error argues that the Framework effectively requires cities 

within Marion County to apply land efficiency standards that are not part of the cities' 

acknowledged comprehensive plans and land use regulations, in order to gain county 

concurrence to proposed UGB amendments. Petitioners argue that doing so is inconsistent 

with ORS 197.175(2)(d), which requires cities and counties to make land use decisions and 

limited land use decisions in compliance with acknowledged plan and land use ~e~u la t ions .~  

ORS 197.175(2) provides, in relevant part: 

"Pursuant to ORS chapters 195, 196 and 197, each city and county in this state shall: 

"(a) Prepare, adopt, amend and revise comprehensive plans in compliance with goals 
approved by the commission; 

"(b) Enact land use regulations to implement their comprehensive plans; 
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We understand petitioners to argue that city application of standards that are not part of the 

city's acknowledged plan and land use regulations is inconsistent with ORS 197.175(2)(d). 

Conversely, we understand petitioners to argue, the cities must apply the standards and 

policies in their comprehensive plan and land use regulations, pursuant to 

ORS 197.175(2)(d). As petitioners argue elsewhere, acknowledged city comprehensive plan 

standards and policies may assume or require less housing density than required by the land 

efficiency standards." Therefore, we understand petitioners to argue, the challenged 

decision places the cities in a Catch-22: if thecities apply the county land efficiency 

standards to gain the county's concurrence they violate ORS 197.175(2)(d), and if they do 

not apply the county land efficiency standards, the county may withhold its concurrence. 

Respondents argue that adoption ofthe land efficiency standards as guidelines to city 

decision making is a proper exercise of the county's Goal 2 and Goal 14 obligations. On the 

merits, respondents contend that nothing prohibits the cities from complying with 

ORS 197.175(2)(d) by adopting the framework standards into their own plans and codes. 

To the extent this assignment of error complains that Framework standards are 

inconsistent with city comprehensive plan or code standards, that complaint is properly 

raised under Goal 2, and therefore beyond our jurisdiction in the present case. Petitioners' 

Catch-22 argument rests on petitioners' apparent view that ORS 197.175(2)(d) prohibits a 

"(c) If its comprehensive plan and land use regulations have not been acknowledged by 
the commission, make land use decisions and limited land use decisions in 
compliance with the goals; 

"(d) If its comprehensive plan and land use regulations have been acknowledged by the 
commission, make land use decisions and limited land use decisions in complianee 
with the acknowledged plan and land use regulations; and 

"(e) Make land use decisions and limited land use deeisions subject to an 
unacknowledgcd amendment to a comprehensive plan or land use regulation in 
compliance with those land use goals applieable to the amendment." 

'O For example, under the third assignment of error petitioners argue that the City of Silverron's 
comprehcnsive plan based its land need and supply caleulations on an avcrage dcnsity of 6.26 units per acrc, 
less than that required by the land efficiency standards. 
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city from applying standards that are not adopted as part of the city's acknowledged plan or 

code. Putting aside for the moment the correctness of that view, we do not see that that issue 

is governed by Goal 2 or any other Statewide Planning Goal or rule. Accordingly, we 

conclude that we have jurisdiction over that issue. 

On the merits, we disagree with petitioners that ORS 197.175(2)(d) is properly 

understand as requiring that a city apply only standards included in the city's comprehensive 

plan or land use regulations. The statute says that land use and limited land decisions must 

be in compliance with the acknowledged plan and land use regulations, but is silent with 

respect to compliance with other standards. It is not uncommon for cities and counties to 

apply applicable state or federal statutes in making land use decisions. Nor is it uncommon 

for cities and counties to enter into intergovernmental agreements under which the county or 

city may apply the plan provisions or land use regulations of the other. Application of such 

standards would violate ORS 197.175(2)(d), under petitioners' view of that statute. We 

decline to so interpret the statute. 

B. City and County Comprehensive Plan Provisions and Land Use 
Regulations 

1. Fifth Through Eleventh Assignments of Error 

The fifth through eleventh assignments of error contend that the challenged 

comprehensive plan amendments are inconsistent with various city or county comprehensive 

plan provisions and city or county land use regulations." We agree with respondents that 

11 We briefly summarize what we understand to be the essential issues presented in the fifth through 
eleventh assignments of error. 

The fifth assignment of error argues that the framework limits large employers or large commercial eenters 
to eities with populations that exeeed 10,000 persons, which would exelude petitioners Silverion and Stayton. 
Petitioners argue that this limitation is inconsistent with the eeonomie development goals in the eomprehensive 
plans of these cities. The sixth assignment of error argues that the 6amework subjects city annexation 
decisions to county comprehensive plan policies, contrary- to city land use regulations governing annexations. 
The seventh assignment of error contends that the framework unilaterally modifies the process for amending 
the cities' urban growth boundaries that is set out in the urban growth houndary agreements (UGBAs) each 
petitioner has with the county. Petitioners contend that the UGBAs are acknowledged land use regulations, and 
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1 these assignments of error raise issues that can and should be fiamed as Goal 2 coordiination 

and consistency issues. As noted, Goal 2 requires that county plans and actions related to 

land use "shall be consistent with the comprehensive plans of cities," among other entities. 

An argument that the county's comprehensive plan amendment is inconsistent with a city 

comprehensive plan provision is, on its face, an issue that is squarely within Goal 2. We 

have difficulty imaginimg any such inconsistency argument that would fall outside Goal 2's 

coordination and consistency requirements. Even if theoretically possible, petitioners make 

no attempt to demonstrate that the consistency issues raised in the fifth through eleventh 

assignments of error involve requirements that are different fiom, or go beyond, the 

requirements of Goal 2. Citizens Against Irresponsible Growth v. Metro, 40 Or LUBA at 

11 430-31. Accordingly, LCDC has exclusive jurisdiction to review such arguments, under the 

12 present circumstances. 

13 2. Twelfth Assignment of Error  

14 The twelfth assignment of error merits additional discussion. In that assignment, 

15 petitioners argue that the county's comprehensive plan and its urban zoning ordinance 

16 together set out certain criteria applicable to the challenged decision, and further require that 

17 the county's decision include findings showing that the amendment meets those criteria.'' 

that the county erred in adopting ftamework requirements that are inconsistent with or unilaterally modify the 
UGBAs. In the eighth and ninth assignments of error, petitioners argue that the county failed to gain the 
concurrence of the pctitioner cities in adopting the ftamework, as required by the UGBA each city has with the 
eounty. Because each UGBA is incorporated into petitioners' comprehensive plans, petitioner also argues that 
adoption of the ftamework violates, and is an impermissible~collateral attack upon, those eomprehensive plans. 
In the tcnth assignment of error, petitioners contend that ftamework requirements to apply land efficiency 
standards to the area between city limits and the urban growth boundary is inconsistent with each city's UGBA 
with the county, whieh specify that the eounty's comprehensive plan does not apply within that area. The 
eleventh assignment of error argues that adoption of the ftamework is a "Regional Planning Action" and thus 
the couniv's unilateral adootion of the ftamework without gaining oetitioners' concurrence is inconsistent with - -. 
procedures regarding regional planning actions ineluded in the county's comprehensive plan, as well as 
petitioners' comprehensive plans. 

'' Petitioners eite to Marion County Urban Zoning Ordinance (MCUZO) 43.01, whieh states that 
"[p]rocedures and criteria for legislative plan amendments shall be as provided in Chapter 38 for legislative 
zone amendments!' In turn, MCUZO 38 sets out the following criteria applieable to legislative zone 
amendments: 



Petitioners contend that the single paragraph the challenged decision adopts as fmdings is 

inadequate to address the applicable criteria." 

Respondents contend that the issues raised under the twelfth assignment of error are 

within LCDC's exclusive jurisdiction because the challenged decision was adopted pursuant 

to county comprehensive plan amendment provisions that were originally adopted pursuant 

to Goal 2. Therefore, respondents argue, issues related to findings that may be required by 

such comprehensive plan amendment provisions are ultimately issues that are cognizable 

under Goal 2. Respondents also argue that the criteria petitioners cite to are not applicable to 

the challenged decision, and further argues that the lack of adequate fmdings is not in itself a 

basis for reversal or remand of a legislative decision. 

We disagree with respondents that the issue of compliance with a local findings 

requirement is a matter of Goal 2 compliance, simply because that findings requirement or 

related plan amendment criteria were adopted pursuant to Goal 2. In our view, whether 

jurisdiction to review such a findings challenge lies with LCDC or LUBA under the present 

"(a) Complianee with the statewide land use goals and related administrative rules is 
demonstrated. 

"(b) Conformanee with the Comprehensive Plan goals, policies, and intent is 
demonstrated. 

"(c) The proposed change is in the publie interest and will be of general public benefit." 

Finally, petitioners eite to MCUZO 38.08, which requires that "a zoning oniiianee legislative amendment 
shall include findings showing that the amendment meets the applicable criteria." 

" The findings supporting the challenged decision consist of the following: 

"The amendments to the Marion County Comprehensive Land Use Plan [MCLIJP] 
Urbanization Element are based on consideration and analysis of the provisions of 
ORS Chapters 195, 197 and 215, OAR Chapter 660, Division 25, the Statewide Planning 
Goals, the [MCLIJP], and evidenee obtained during the public hearing. Due eonsideration 
was given to the evidenee and testimony in the bearing record, and information resulting fiom 
the Marion County Urban Growth Management Project. The Board [of Commissioners] finds 
that the Growth Management Framework and Implementation Strategy amendments to the 
[MCLIJP] Urbanization Element conform with the provisions of the eriteria stated abovc 
upon wbieb the decision is to be based." Record 19. 
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1 circumstances depends upon what criteria or considerations the fmdings are intended to 

2 demonstrate compliance with. Findings challenges are necessarily derivative of the 

3 underlying criteria or considerations the fmdings address. We see no basis for LUBA to 

4 exercise jurisdiction over the issue of compliance with a local fmdings requirement, if the 

5 substantive criterion that the finding is intended to demonstrate compliance with involves 

6 matters within LCDC's jurisdiction, i.e., compliance with statewide planning goals and 

7 administrative rules. 

8 As noted, MCUZO 38.05 and 38.08 require the county to adopt fmdings 

9 demonstrating that the proposed legislative amendment: (1) complies with applicable 

10 statewide planning goals and rules; (2) conforms with "Comprehensive Plan goals, policies, 

11 and intent"; and (3) "is in the public interest and will be of general public benefit." As we 

12 have explained, the adequacy of fmdings addressing statewide planning goals and rules is not 

13 within ow jurisdiction. We also believe that issues regarding whether the challenged 

14 amendment "[c]onforms with Comprehensive Plan Goals, policies, and intent" are issues that 

can and should be earned as Goal 2 consistency arguments. Accordingly, the derivative 

issue of whether the county adopted adequate fmdings addressing MCUZO 38.05(a) and (b) 

is not within our jurisdiction. 

MCUZO 38.05(c), on the other hand, is a criterion that does not require addressing 

the statewide planning goals or evaluating whether the proposed amendment is consistent 

with city or county comprehensive plans. Accordingly, we have jurisdiction over the issues 

raised in the twelfth assignment of error to the extent the county is required by 

MCUZO 38.05 and 38.08 to adopt findings demonstrating that the proposed legislative plan 

amendment "is in the public interest and will be of general public benefit." 

As noted, respondents contend that MCUZO 38.05 and 38.08 do not apply at all to 

the challenged decision. Respondents reason that the MCUZO applies only to decisions that 

affect land within urban growth boundaries, and that the Framework does not apply within 
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urban growth boundaries. Further, respondents argue that Ordinance 1166 was adopted as 

part of the county's periodic review pursuant to OAR Chapter 660, Division 25, and not 

pursuant to MCUZO Chapter 43. 

Nothing in OAR Chapter 660, Division 25 cited to us suggests that plan amendments 

adopted pursuant to those rules may not also be subject to local code requirements governing 

plan amendments. If MCUZO 38.05 and 38.08 apply to the challenged decision by virtue of 

MCUZO 43.01, we do not see that the rule preempts application of those local code 

requirements. We agTee with petitioners that MCUZO 43.01 appears to make legislative plan 

amendments such as the challenged decision subject to the criteria, and the findings 

requirement, in MCUZO Chapter 38. If there is anything in the MCUZO or other county 

legislation that supports a different conclusion, respondents have not cited it to us. 

Finally, respondents argue that the inadequacy of fmdings supporting a legislative 

decision is not, in itself, a basis for reversal or remand. It is true that, as a general matter, 

there are no goal, rule or statute requirements that legislative land use decisions be supported 

by fmdmgs.'4 However, local plan or code provisions may require fmdings to support 

legislative decisions, in which case the absence of findings required by code for a legislative 

decision, or the adoption of purely conclusory fmdings, can provide a basis for reversal or 

remand. Manning v. Marion County, 42 Or LUBA 56, 63 (2003); Foster v. Coos County, 28 

Or LUBA 609,612 (1995). 

The county's findings do not specifically address the MCUZO 38.05(c) requirement 

for a demonstration that the plan amendment "is in the public interest and will be of general 

public benefit." However, we do not see that specific or detailed fmdmgs are necessary to 

address such a nebulous criterion. It is abundantly clear from the county's fmdings and from 

l4 However, even there is no express fmdings requirement there must be enough in the way of futdiigs or 
accessible material in the record of a legislative deeision to show that applicable criteria were applied and that 
required considerations were indeed considered, to permit LUBA and the court to exercise their review 
functions. Citizens Against Irresponsible Growth v. Melro, 179 Or App 12,16 n 6,38 P3d 956 (2002). 
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1 the narrative text of the Framework itself that the county believes adoption of the Framework 

2 is in the public interest and will benefit the public. See Record 20 (Ordinance 1166 is 

3 "necessary to protect the public health, safety and welfare"); Record 22 ("The Framework 

4 provides a growth management policy guide for use by the County and cities to help ensure 

5 future growth and expansion issues are coordinated, and that growth can be accommodated 

6 in a manner that integrates the varied planning interests of both the County and cities."); 

7 Record 28 (the purposes of Framework include "lp]rotect[ing] farm, forest, and resource 

8 lands" and "fostering the efficient use of land[.]"), among many other examples. Admittedly, 

9 the challenged decision does not use the words "public interest" or "public benefit," but use 

10 of magic words is not necessary. Sunnyside Neighborhood v. Clackamas Co. Comm., 280 Or 

11 3,20-21,569 P2d 1073 (1977). 

12 DECISION 

13 For the reasons set forth above, the issues raised under the fifth through eleventh 

14 assignments of error are not within ow jurisdiction, and therefore we do not address those 

15 assignments. To the extent the first through fourth and twelfth assignments of error raise 

16 matters within our jurisdiction, petitioners have failed to demonstrate a basis for reversal or 

17 remand. 

18 The county's decision is affirmed. 
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June 2,2010 
1541) 726-3753 

FA% (54 1) 726-3689 
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Matt Laud 
Land Division Manager 
Lane County Land Management Division 
Lane County 
125 East 8' Avenue 
Eugene, OR 97401 

Re: 1000 Friends of Oregon Testimony to Lane County Land Use Task Force 

Dear Matt: 

The City of Springfield offers the following comments concerning legal issues raised by the April 30, 
201 0 letter from 1000 Friends of Oregon to the lane County Board of Commissioners (copy o//uched), 

In brief, 1000 Friends proposes mat the Board unilaterally amend Chapter 12 of the Lane County Rural 
Comprehensive Plan to impose additional standards for establishment and amendment of the Springfield 
urban growth boundary. The city notes that 1000 Friends did not "cc" its April 30" letter to Springfield: 
Eugene, or the Department of Land Conservation and Development. 

The City of Springf~eld respectfully requests that the Board of Commissioners decline this proposal to 
unilaterally change the ground mles for a coopemtrve city-county UGB-establishment process that is  
currently in progress. The appropriate f o m  ior consideration of the issues addressed in the letter 1s in 
Lhe existing process. 

Ow legal counsel have advised us that the proposed amendments would violate aclolowledged city and 
county comprehensive plans as well as statewide land use statutes, goals, and rules. 

Among the legal issues raised by the proposal are these: 

Violations of Eugene-Springfield Metro Area Plan: 

The new standards and chteria that 1000 Friends propose would have to be part of the Metro Plan, not the 
County Comprehensive Plm. 'The proposed county comprehensive plan amendments concern 
incorporated and unincorporated lands within the plan boundaries of the Eugene-Springfield Metro Area 
General Plan. City as well as eounty lands within the Metro Plan boundary are governed by the Metro 
Plan, not by the Lane County Comprehensive Plan. The Metro Plan addresses this issue directly i s  
follows: 

"The Plan Boundary shorn on tbe M m  Plan Diagram in Chapter 11 is adjacent to the boundaries 
of the Lane County Rural Comprehensive Plan that surrouod the EugeneSpringfield metropolitan 
area. There is no overlap between tbe boundaries of the Mebo Plan and the Lane County Rural 
Comprehensive Plan." 

Non-sitc-specific text amendments lo the Metro Plan require joint adoption by the governing bodies of all 
three jurisdictions: Eugene, Springfield, and Lane County. See Metro Plan Review, Amendments, and 



Refmements Policy 3(a), providiig that "A Type I amendment shall include . . . any amendment to the 
Metro Plan text that is non-site specific," and Policy 5(a), providingthaf "All three governing bodies must 
approve non-sibspecific text amendments." 

This has been the case since the Mebo Plan was fust acknowledged in 1982 and 1985. For a recent 
example, see the identical periodic review amendments to the Metro Plan adopted in 2004 by Eugene 
Ordinance 20319, Springfield Ordinance 6087, and Lane County Ordinance PA 1197. 

Violations of Lane County Comprehensive Plan and Development Code: 

Chapter 12 of the Lane Couoty Rural Comprehensive Plan recognizes the separate multi-jurisdictional 
nature of the comprehensive plan for the Eugene Springfield Metro Planning Area, as follows: 

"12.060 Eugcne-Springfield Metropolitan Area General Plan Element 

'Wotwithstanding any other provisions of this Chapter, compliance with the provisions of Chapter 
N of the Eugene-Springfield Metropolitan Area General Plan is required for any review, 
amendment or refinement of the EugeneSpringfreld Metropolitan Area General Plan. (Revised 
by Ordinance No. 13-76, Effective 1.21.77; 14-86, 10.1 36)" 

1000 Friends' proposed additions to the rural plan violate this county plan policy because they would 
constitutt amendments, refinements, and reviews of the Metro Plan. 

Unilateral adoption of the proposed amendments by Lane County would therefore violate not only the 
acknowledged EugeneSpringfield Metropolitan Area General Plan but also the acknowledged Lane 
County Comprehensive Plan. 

Violations of Statewide Land UsePlanning Goal Two -Land Use Planning: 

LCDC's Planning Goal (Goal Two) requires cities and counties to adopt comprehensive plans that are 
coordinated, internally consistent, and consistent with applicable statewide land use statutes, goals, and 
rules. 1000 Friends has invited Lane County to disregard the acknowledged h e w o r k  for amending the 
comprebeusive plan for the EugeneSpringfield Metro Plan Area. That would violate tbe consistency and 
coordination requirements of LCDC's Statewide Planning Goal. 

Violations of Statewide Land Use Planning Goals, Rules, and Statutes 

LCDC's Urbanization G O ~ I  (Goal 14) requires cities and counties to establish and change urban growth 
boundaries in a process that is not only "coordinated," but is also "cooperative." The goal is explicit on 
this issue: 

"Establishment and change of urban growth boundaries sball be a cooperative process among 
cities, counties and, where applicable, regional governments. An urban growth boundary and 
amendments to the boundary sha l l  be adopted by all cities within the boundary and by the county 
or counties within whicb the boundary is located. . ." 

hposition of new standards that would unilaterally dictate or preclude certain outcomes is inconsistent 
with the letter and the spirit of the cooperation requirement. 

1000 Friend's proposed substantive requirements prejudge factual issues regarding the capacity of 
existing urban and urhanizable lands. They would also prevent the city and county from meeting their 



legal obligation to balance urban and rural needs with a scale that has been calibrated by statewide land 
use statutes, goals and rules. These issues must be &olved without putting a thumb on the state's scales 
and witbout prejudging evidence still to be presented in proceedings that are still in progress. 

Goal 14, together with LCDC's Housing Goal (Goal Ten), Fkonomy Goal (Goal 9), Public Faeilities and 
Services Goal (Goal 1 I), don't just protect rural farm and forest lands. These gods and related statutes 
and administrative rules also require cities and counties to provide realistically adequate supplies of land 
to meet urban needs for the next 20 years. 

Both Springfield and Lanc County have the burden of proving, based upon substnntial evidence in the 
record, that lands identified to meet tbese needs will actually be able to meet these needs. State law, not 
local plans, however adopted, set both the evidentiary and legal standards for determining whether a 
proposed urban growth boundary properly balances all applicable state mandates. State law also assigns 
the task of revicw to state agencies - LUBA, DLCD, LCDC, and Oregon's appellate courts, not to cities 
or counties. 

In summary, the 1000 Friends proposal raises legitimate issues that must and will be addressed in 
the course of the process that is now in progress. However, they are neither appropriate nor 
legitimate as amendments to the Lane County plan and code. 

Sincerely, , 
.=--: 
, . 

I 
William &@ F'. Grile 
Development Services Director 

Copy Mu Nelson, 1000 Friendr of Oregon 
&ary ~ ~ 1 e  McCurdy, 1000 Frienak of Oregon 

Stme Vorhes, Lane Cow@ Counsel 
Emily Jerome, Eugene Ciy  Attorney 
Lisa Gmdner, City of Eugene 
Ed Moore, DLCD Field Representative for Villamerfe Valley 
Steve Shipsey. Come1  to Lrmd Conservation & Development Commission 
Richard Whirman, Director of Land Conservation & ~ e v e ~ o ~ m e ~ i f  
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April 30,2010 

Lane County Board of Commissioners 
125 East Eighth Avenue 
Eugene, OR 97401 

Re: Proposal for Lane Code Chapter 12 Amendment 

Dear Commissioners: 

Attached please find our proposal For an amendment to  Chapter 12 of the Lane 
Code. The purpose of the amendment is to provide a set of clear and objective 
criteria for land need studies that form the basis for expansion of urban growth 
boundaries or designation of urban reserves. Since these actions have cumulative 
effects on the county as whole, we  encourage the Board to take its statutory 
coordination duties seriously and become more proactive in providing guidance to 
Lane County's cities. The Board is the only body with the authority and 
responsibility to balance the needs of the county as  a whole with each city's need for 
local control. The suggested criteria emphasize sound decision-making and efficient 
use of land. These things naturally lead to better affordability, an enhanced quality 
of life and conservation of productive farm and forest land for future generations. 

Since the Board must co-adopt these studies, it is only fair that cities be given 
advance notice of the Board's expectations. We suggest a new Lane Code section 
12.070 titled "Studies Related to Land Need Determinations" that contains a list of 
criteria cities can refer to when crafting their studies. In this way, cities can have 
some assurance that the underpinnings of their studies are consistent with Board 
expectations. These criteria can be updated periodically as the Board refines its 
policies regarding urban development. 

Following is a brief explanation of each proposed criteria: 

J (a) Assumptions shall be clearly identijied and described in a separate 
section of the study. The way each assumption influences the study's outcome 
shall be explained. 

Celebrating Thirty-five Yeorr of lnnovolion 



'The assumptions made at the beginning stages of a land needs study can have large 
impacts on the outcomes. However, assumptions are different than facts; 
oftentimes they are essentially just policy choices. As policymakers for the county, 
the Board has a responsibility to consider the reasonableness and desirability of 
these assumptions. Since i t  is often difficult to determine what the assumptions are, 
when viewing a 100-page study, the proposed criterion requires the assumptions to 
be restated in a separate section of the study. I t  also requires the study to spell out 
how each assumption affects the results of the study. This additional information 
will make it easier for the Board, and the public, to assess whether or not they agree 
with the assumptions. This will facilitate sound decision-making. 

(b) Predicted growth rates in excess of historic trends must be justified by 
substantial evidence that higher rates are more reasonable than continuation 
of historic trends. 
Adequate proof should be provided if a city believes it will grow faster than it has in 
the past. 

(c) The study shall include substantial evidence that the provision of 
Infrastructure needed to support predicted growth is feasible and reasonably 
likely to occur. 
As pointed out recently by the Lane County Homebuilders in its critique OF 
Springfield's residential land need study, without this inquiry, studies can create 
"phantom capacity" that  appears to provide adequate housing opportunity, but 
which never materializes due  to lack ofinfrastructure. 

(d) When a study proposes accommodating j%fure growth by  expanding the 
urban area, substantfal evidence must demonstrate that the unit cost for 
infrastructure on newly urbanized land will be less than the unit cost on land 
already Inside the urban area For residential uses, the unit of measure shall be 
cost per dwelling unit. For'employment uses, the .unit of measure shall be cost 
per job, 
Expansion of a UGB is inefficient and undesirable if it leads to higher development 
costs. Not only would citizens bear the consequences of sprawl and loss of 
productive resource lands, but they would pay more for housing and business space 
as a result 

(e) The analysis of redevelopment potential shall consider land and 
improvement values, location, current uses, and expected economic changes. 
All relevant factors affecting redevelopment potential should be considered, not just 
one or two. 

fl Assumed infill potential of developed lots or parcels shall meet or exceed 



the safe harbor provisions of OAR 660-024-0050 (2) and (3). 
The OAR safe harbor is a reasonable baseline standard that all cities should be able 
to meet 

(g) When a study proposes accommodating a future employment use by 
adding new land to the urban area, substantial evidence must demonstrate that 
the proposed use wiil utilize the new land efliciently, A use shall be considered 
inemcient if it does not provide at least as many jobs per acre as the current 
average employment densip within the existing urban area 
Citles have a great deal of choice when it comes to deciding wh~ch industries to try 
ro attract. Not all industry is in the public interest. When a city wants to expand 
onto county lands, the Board can and should require that those county lands be used 
efficiently. One measure is whether the number of jobs per acre will be at least as 
high as tha t  currently seen in the clty. 

@I) State, regional and county trends shall be analyzed to determine the 
percentqge of employment growth reasonably expected to be captured for the 
planning area in each category of use, based on the assessment of community 
economicdevelopment potential pursuant to OAR 660-009-0015(4). 
This is a DLCD-recommended practice found in OAR 660-009-0015(1). 

[i) Notwithstanding OAR 660-009-0005[2), environmental contamination, 
infrastructure deficiencies and parcel fragmentation shall aot be a basis for 
excluding land from commercial and indushial land inventories unless 
substantial evidence demonstrates that such constraints cannot be resolved 
within the 20-year planning period. 
When these three constraints limit the use of land already inside a UGB, they should 
be resolved instead of used as justification for passing over those sjtes in favor of 
new greenfield development However, the criterion provides a safety value in the 
event that timely resolution is not feasible. 

0) Notwithstanding OAR 660-008-0005[2), residential land that is over 25 
percent slope, and any land that is within the 100-year flood plain, shall be 
considered suitable and available to the extent that local, state and federal 
regulations permit development 
Land need studies commonly exclude floodplain and land over 25 percent slope 
from the buildable inventory because the OAR allows (but does not require] this 
practice. However, in reality these lands are usually buildable, and after the land 
need study is done, the city goes on to build out these areas. In Springfield, for 
exampte, several hundred acres of otherwise buildable land were excluded from the 
inventory solely due to slope, despite ongoing subdivision activ~ty on essentially 
identical land. The same is true for floodplains. This criterion seeks to ensure that 



land is treated the same way in an inventory as it will be treated in real life. This 
facilitates sound, reality-based planning. 

Ek) Land set asl'de in a residential study for streets, parks and school facilities 
shall not exceed the allowance for these uses provided by the safe harbor 
provisions of OAR 660-024-0040(10) unless substantial evidence demonstrates 
that. 

(1) ~ ~ r e a k r  allowance is reasonable and necessary; 
(2) Parks will be located on otherwise undevelovable lands wherever - - 

feasible; 
(3) School site needs are based on educational program needs, not 

arbitrary site sizes; and 
(4) Rights of way have been reduced to the minimum feasible width 

The OAR safe harbor is a reasonable standard; however this criterion allows a city 
to exceed this allowance upon a showing that its developable land IS being used 
efficiently. 

Thank you for allowing us to submit these suggestions; we look forward to the 
opportunity to present this proposal to the Lane County Land Use Task Force. 

'2w&--- 
Mia Nelson 
Willamette Valley Advocate 
1000 Friends of Oregon 
220 East ll", Suite 5 
Eugene, OR 97401 

Attachments: ~ r o ~ o s e d ' ~ ~  12.070 amendments 
References to cited OARS 



1000 FRIENDS OF OREGON PROPOSAL FOR NEW LANE CODE SECTION 12.070 

12.070 Studies Related t o  Land Need Deterrninatlons. 
(I) ~otwithstanding any other brovisions of this Chapter, all studies 

related to land need determinations for urban growth boundary expansions or  
urban reserves designations shall comply with the following additional approval 
criteria: 

(a) Assumptions shall be clearly identified and described in a 
separate section of the study. The way each assumption influences the study's 
outcome shall be explained. 

(b) Predicted growth rates in excess of histonc trends must be 
justified by substantial evidence that higher rates are more reasonable than 
continuation of historic trends. 

(c) The study shall include substantial evidence that the provis~on of 
infrastructure needed to support predicted growth is feasible and reasonably likely 
to occur. 

(d) When a study proposes accommodating Future growth by 
expanding the urban area, substantial evidence must demonstrate that the unit cost 
for infrastructure on newly urbanized land will be less than the unit cost on land 
already inside the urban area. For residential uses, the unit of measure shall be cost 
per dwelling uni t  For employment uses, the unit of measure shall be cost per job. 

(el The analysis of redevelopment potential shall consider land and 
improvement values, location, current uses, and expected economic changes. 

(fl Assumed infill potential of developed lots or  parcels shall meet 
or exceed the safe harbor provisions of OAR 660-024-0050 [2] and (3). 

(g) When a study proposes accommodating a future employment 
use by adding new land to the urban area, substantial evidence must demonstrate 
that the proposed use will utilize the new land effic~ently. A use shall be considered 
inefficient if it does not provide a t  least a s  many jobs per acre as the current average 
employment density within the exlsting urban area. 

(h] State, regional and county trends shall be analyzed to determine 
the percentage of employment growth reasonably expected to be captured for the 
planning area in each category of use, based on the assessment of community 
economic development potential pursuant to OAR 660-009-0015(4). 

(i) Notwithstanding OAR 660-009-0005(2), environmental 
contamination, infrastructure deficiencies and parcel fragmentation shall not be a 
basis for excluding land from commercial and industrial land inventories unless 
substantial evidence demonstrates that such constraints cannot be resolved wthin 
the 20-year planning period. 

Cj) Notwithstanding OAR 660-008-0005(2), residential land that is 
over 25 percent slope, and any land that is within the 100-year flood plain, shall b e  



considered suitable and available to the extent that local, state and federal 
regulations permit development 

(k] Land set aside in a residential study for streets, parks and school 
facilities shall not exceed the allowance fo; these uses provided by the safe harbor 
provisions of OAR 660-024-0040(10] unless substantial evidence demonstrates 
that: 

(1) A greater allowance is reasonable and necessary; 
(2) Parks will be located on otherwise undevelopable lands 

wherever feasi ble; 
(3) School site needs are based on educational program 

needs, not arbitrary site sizes; and 
(4) Rights of way have been reduced to the minimum feas~ble 

width. 



REFERENCES: 

OAR660-24-0050[2): As safe harbors, a local,government, except a city with a population 
over 25,000 or a metropolitan service dtstrlct described in ORS 197.015(13), may use the 
following assumptions to inventory the capacity of buildable lands to accommodate 
housing needs: 
(a) The infill potential of developed residential lots or parcels of one-half acre or more may 
be determined by subtracting one-quarter acre [10,890 square feet) for the exlsbng 
dwelling and assumlng that the remainder IS buitdable land; 
@] Exlsting lots of less than one-half acre that are currently occup~ed by a residence may 
be assumed to be Fully developed. 

OAR 660-24-0050(3): As safe harbors when inventorying land to accommodate industrial 
and other employment needs, a local government may assume that a lot or parcel is vacant 
if it is: 
[a] Equal to or larger than one-half acre, if the lot or parcel does not contain a permanent 
buildlng; or 
(b) Equal to or  larger than five acres, if less than one-half acre of the lot or  parcel Is 
occupied by a permanent building. 

OAR 660-09-0005[2): "Development Constraintsn means factors that temporarily or 
permanently limit or  prevent the use of land for economic development Development 
constraints include, but are not limited to, wetlands, environmentally sensitive areas such 
as habitat, environmental contamlnation. slope, topography, cultural and archeological 
resources, infrastructure deficiencies, parcel fragmentation. a r  natural hazard areas. 

OAR 660-08-0005(2]: "Buildable Land means residentially designated land within the 
urban growth boundary, including both vacant and developed land likely to be 
redeveloped, that is suitable, available and necessary for residential uses. Publicly owned 
land is generally not considered available for residential uses. Land is generally considered 
"suitable and available" unless it: 
[a) Is severely constrained b y  natural hazards as determined under Statewide Planning 
Coal 7; 
(b] Is subject to n h r a l  resource protection measures determined under statewide 
Planning Goals 5,15,16,17, or  18; 
(c) Has slopes of 25 percent or  greater; 
(d) Is within the 100-year flood plain; or 
(el Cannot be provided with public facilities. 

OAR 660-024-0040(10): As a safe harbor during periodic review or other legislative 
revlew of the UGB, a local government may estimate that the 20-year Land needs for streets 
and roads, parks and school facilities will together require an additional amount of land 
equal to 25 percent of the net  buildable acres determined for residential land needs under 
section (4) of this rule, and in conformance with the definition ofaNet Buildable Acre" as 
defined in OAR 660-024-0010(6). 


